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Evidence of Bad Character 


English criminal law ts strict about the exclusion of evidence 
which tends to prove that the accused is likely to commit an 
offence, but which does not really help to prove that he com 
mitted the particular offence with which he stands charged. In 
general therefore, evidence of previous convictions or of the 
commission of similar acts is held inadmissible, though there are 
necessary exceptions to the general rule. Thus, evidence of bad 
character may become admissible by reason of the provisions of 
a statute or because the defendant, by the nature of his defence, 
lets in such evidence. Further, apart from previous convictions 
evidence of acts similar to those alleged in the charge may be 
given to rebut a defence of accident or absence of intention 


The principles involved are clear, but their application some- 
times presents difficulty. In a recent case, R. v. Harrison-Owen 
(The Times, July 31), the Court of Criminal Appeal, the court 
being composed of five judges, quashed a conviction at assizes, 
on a charge of burglary. The grounds of appeal were that the 
appellant was incapable of forming the necessary intention, by 
reason of his condition at the material time, and that his previous 
convictions were wrongly admitted in evidence. He had said 
after arrest, that he had had a lot to drink, felt ill, and had no 
recollection of the acts with which he was charged. At the trial 
it was uncertain whether the appellant's defence was one of 
insanity or drunkenness, or of being in a condition akin to 
sleep-walking caused by drink, or, possibly, by a head injury 


The trial judge took the view that the defence amounted to 
one of accident, and he directed counsel for the prosecution that 
the whole of the appellant's past history should be put to him 
The appellant then admitted that he had been convicted of some 
six or more cases of larceny or housebreaking 


The Lord Chief Justice, delivering the judgment of the court, 
said that the appellant was a man of bad character, with many 
previous convictions, and it was obvious that, once those previous 
convictions became known to the jury, he would have no chance 
of acquittal 

The judge had confused intention with accident. It was true 
that in certain cases, such as murder, where the defence was one 
of accident, it was relevant to show that other persons connected 
with the prisoner had died in similar circumstances ; but in the 
present case the whole defence was that it was not a voluntary 
act, but was committed when the appellant was in a state of 
automatism, and the question whether it was or was not in fact 
a voluntary act was for the jury. Unfortunately, the judge had 
taken the view that the authorities entitled him to allow the 
appellant to be cross-examined about his previous convictions 
to show that the act was not an involuntary act. The court could 
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not find any authority for that, and were of the opinion that there 
was no question of principle involved at all, except that, where 
the defence was that it was not a voluntary act, it was not 
permissible to cross-examine the accused about his previous 


convictions 


Assaulting a Witness 


An assault upon a witness because of the evidence he has 
given, or an attempt to intimidate a prospective witness by 
threats, is always regarded as serious, because it is of the utmost 
importance that a witness should be able to tell the whole truth 
without fear of the consequences. It is a public duty to assist the 
court by giving material and trustworthy evidence, and so it is 
natural that witnesses should look to the court for protection in 
case of any kind of threat 

In a west country court, a man who had been fined for road 
traffic offences accosted a man who had given evidence against 
him, and then, it was alleged, assaulted him. The court had 
just risen, but the man was immediately charged and brought 
before the court again. He was bound over, and the chairman 
said that had the assault taken place a minute earlier the man 
would have been sent to prison for contempt of court. No 
doubt the chairman meant that an assault in face of the court 
would have been a serious aggravation of the assault which 
would have merited a heavier sentence, and not that a sentence 
for the specific offence of contempt of court would have been 
passed. A court of summary jurisdiction, it is generally con- 
sidered, has no power to commit summarily for contempt, but 
the offence may be the subject of an indictment 

We certainly agree that an assault committed in the presence 
of the court deserves to be treated as one of some gravity 


Transmission of Probation Documents 


We have by way of Practical Points and otherwise received, 
at intervals since the probation provisions of the Criminal 
Justice Act, 1948, were put in force, complaints that the docu- 
ments needing to be transmitted hither and thither, to enable 
supervising courts and supervising probation officers to perform 
their duties, are not always transmitted as promptly as they 
should be, with resulting difficulty when a probation order 
comes within the ambit of another court 

Section 3 (6) of the Criminal Justice Act, 1948, sets out the 
procedure to be followed where the court which makes a probation 
order is not itself the supervising court, and paras. 2 (2) and 6 of 
sch. | deal similarly with the procedure to be followed when an 
order is amended because the probationer has moved to another 
petty sessional division. It is important that the supervising 
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Summary Offences and Committal for Trial 


It somet s happen mat v person who ws charged 
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lictable charge 

h an event 
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her at the one 


obably be thought 


adie surmmarily (in thes section referred 
with which he has been charged and 
same set of facts and if found guilty on 
that count | ay be sentenced to suffer any punishment which 
could be inflicted t i persor nmariiy convicted | re 
summary offence 
This should prove a useful provision, but already it has given 
rise to some difficulty im practice The /rish Law Times and 
Selicitors Journal asks Does thes allow for a situation to arise 
whereby an accused person is liable to be prosecuted im two 
different courts at the same time for the same offence This 
has, it appears actually happened, a man having been summoned 
to one court to answer certain road traffic offences, and to 
another court for the same offences plus a charge of manslaughter 
The matter is now sub judice, and we shall be interested to see 
what happens in the end with regard to the summary charges 
which were dismissed by the district justice when he learnt of 
the proceedings by indictment 


The Guardianship and Maintenance of Infants Act, 1951 


This is a short statute but it contaims several useful amend 
ments of the law. It received the Royal Assent on August |! 
and it was gratifying to find copies available within a few days 
so that magistrates, clerks and practitioners could study it without 
any delay The Home Office was prompt in issuing a short 
explanatory circular, No. 160.1951 


Everybody will be glad that the unsatisfactory position as to 
venue in guardianship cases, as decided in R. v. Sandbach JJ 
Ex parte Smith (1951) 2 All E.R. 781, has now been remedied 
The venue for the county court or the magistrates’ court ts now 
where either the applicant or the respondent or the infant 
resides, subject to certain special provisions with regard to 
Scotland or Northern Ireland It will be remembered that 
applications under the Guardianship of Infants Acts, where one 
of the parties is in Scotland or Northern Ireland are also dealt 
with in the Maintenance Orders Act, 1950. Orders made before 
the passing of the new Act which, according to R. v. Sandhach 
JJ., supra, were made without jurisdiction are validated, provided 
they have not been quashed or discharged 


Another satisfactory change in the law is the raising from 20s 
to Ws. of the maximum weekly payment in respect of an order 
under the Guardianship of Infants Acts made by a magistrates’ 
court. There is also an increase from 10s. to 30s. a week in the 
weekly amount that can be ordered when, upon the discharge 
of a marned woman's maintenance order on the ground of 
adultery, a fresh order is made continuing custody with her of 
children of the marriage Payment may be continued up to 
the age of twenty-one in the case of a child who is engaged in 
a course of education or training The Home Office circular 
states that such extension was already lawful in the case of an 
order under the Guardianship of Infants Acts, and that no new 
provision was therefore necessary for such orders 


The necessary power to vary existing orders is contained in 
the Act, and the Finance Act, 1944, s. 5, 1s amended so that 
payments under orders for weekly payments up to 30s. must be 
paid in full, without deduction of income tax, and this applies 
until the infant reaches the age of twenty-one 


\ Report from Ashton-under -Lyne 


The annual report of the learned clerk to the justices for 
Ashton-under-Lyne, besides containing much information about 
the work of the courts, includes some outspoken opimions and 
frank criticisms which may be of interest to a much wider circle 
than that of the justices concerned 
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The report records some decrease in black market offences 
but laments the prevalence of crimes of dishonesty and the 
attitude of those who commit them. “ The modern attitude 
seems to be that what 1s ‘mine’ is ‘my own’ and what is 
‘thine’ belongs to me if I can get it without getting into 
trouble His idea (the defendant's) seems to be that if he 
is not found out he gets the stolen goods or money, and if he ts 
found out, well he will have to return it and perhaps be put on 
probation. Certainly our social reformers have put over the 
idea of “ treatment” not “ punishment” to the thieves and 
rogues if they haven't entirely succeeded in doing so to the 
magistracy 

The report also deplores the state of juvenile crime and the 
failure of earlier hopes, that the tide was receding, to materialize 
The Children and Young Persons Act, 1933, comes in for 
criticism, and it is suggested that if the Act has failed, the 
legislature should have sufficient courage to amend it and not 
try to explain its failure away on other grounds. Unfortunately 
so much of our legislation in respect of children is coloured by 
the theories, dogmas and prejudices of people who have an axe 
to grind and lack the “* ordinary common sense * viewpoint of 
people who know children, have brought them up and had a 
lot to do with them."" We cannot agree that the 1933 Act has 
been a failure, and we think that there are plenty of people with 
common sense and experience of children among those who 
influence the course of legislation, but frank criticism is not 
unwelcome if it leads to discussion, which in turn may lead to 
improvements 

It is pointed out that matrimonial cases dealt with by magis- 
trates often present great difficulties, and that legal aid may be 
more of a necessity than in undefended divorce cases in the High 
Court. Attention ts called to the anomaly revealed by an appeal! 
from a decision of justices, the learned President said the appeal 
ought not to have been brought as it was clear from the notes 
of evidence that the appellant could not hope to succeed. The 
appeal was accordingly dismissed The appellant had been 
granted legal aid for his appeal, and, says Mr. Platt: “ It seems 
strange to me that public funds should be spent on a grant for 
legal aid for an appeal which should never have been brought 
and yet funds are not available for an original hearing before 
magistrates when very often the parties desperately need to be 
represented by a lawyer.” 


Essex Weights and Measures Report 


Weights and measures departments of county councils cover 
a wide field of activities, as the report we have received from the 
Chief Inspector for Essex shows. The list of statutes and bye 
laws administered runs to some twenty or more in number. The, 
general public is barely conscious of most of the work done in 
its interests, and reports like this one deserve publicity 


The department deals with many kinds of foods as well as 
with fuel, sand and ballast, and various types of weighing and 
measuring machines and instruments. New legislation prescribing 
a standard for ice-cream is welcomed. This, it is considered, will 
result in fair competition in the production and sale of a food- 
stuff which is rapidly increasing in popularity 

Turning to the sale of coal and coke, the report has to admit 
that offences continue to be numerous and serious. During the 
year 6,606 sacks of coal and/or coke were weighed and of the 
number 1,132 were found deficient of the represented weight 
This shows a deterioration on the 1949-50 position 

With regard to food and drugs: ** With the exception of milk, 
the quality of the goods is satisfactory. In fact, although a total 
of 836 samples of food and drugs (other than milk) were taken 
during the year only thirteen were found to be in any way un- 
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satisfactory. With milk, however, the position 1s quite different 
4 total of 2,011 samples were taken during the year and of this 
number 126 were found to be unsatisfactory.” As milk is one 
of the most important items in the national diet, the need for 
continued watchfulness as to tts quality ts obvious 

On the whole, however, this report, with its tables of statistics, 
shows a satisfactory state of affairs in the county 


Probation in the Isle of Ely 


The combined probation area of the county of the Isle of Ely 
comprises a number of petty sessional divisions with a population 
that is largely rural. It seems curious in these days to read of 
unemployment, but there is something of a problem in this area, 
especially around Wisbech * Casual land work under gang- 
masters attracts many juveniles away from steady jobs on account 
of the high wages paid during the summer months and leaves 
them at a loose end at the close of the season. These young people 
tend to live extravagantly while money is plentiful and find it 
hard to cut down accustomed smokes and entertainment in the 
winter months. Many eventually join the ranks of unskilled 
labourers. This tendency might be counteracted by the provision 
at Peterborough of hostel accommodation for boys and girls 
going there for employment. At the same time facilities might 
be provided to attract suitable boys and girls into the Isle of Ely 
to train for skilled work in agriculture and its allied trades. This 
end could perhaps be brought nearer by concerted action by the 
probation committees for the neighbouring areas in consultation 
with the corresponding agricultural executive committees. It 
is Strange indeed that boys from East Anglia are at present going 
to Shrewsbury for farm training 

It might be added that excessively high wages paid to young 
people are one indirect cause of juvenile crime, because they 
encourage extravagant habits and sometimes lead to stealing 
for the purpose of gratifying those habits when the high wages 
cease 

There has been a steady rise in the case load of the male 
officer during the past few years which though it may be satis- 
factory as showing appreciation of the value of probation, may 
put a strain on the officer and may necessitate an addition to the 
staff 

There is the common, one might almost say usual, complaint 
of inadequate provision for the mentally defective and mentally 
handicapped 


Purchase of Land by Local Authorities 


We are able this week to announce the publication of a 4y 
work (4s. 6d. by post) entitled Local Authorities’ Powers of 
Purchase. This is a tabular statement of the compulsory and 
other powers of purchasing land which are possessed by local 
authorities, and is compiled by Mr. A. S. Wisdom. The learned 
author, a solicitor in the office of one of the largest public 
authorities, has (we believe) broken new ground and dug over 
it most thoroughly The purposes for which land may be 
acquired are set out, as far as possible, in chronological order 
of their conferment upon local authorities. Each is followed by 
the enabling statutes, both for compulsory purchase and purchase 
by agreement, the local authorities concerned, and the confirming 
authority for compulsory purchase. A column of * observations” 
gives cross-references where more departments are involved than 
one, and notes of limiting factors such as a statutory quantium 
The tabular statement is obtainable from us, directly or through 
any bookseller. To some, even of our own readers, the number 
and variety of powers will come as a surprise. By very many of 
them the table compiled by Mr. Wisdom is likely to be used 
constantly in their daily work 


CLIN Ag (BL Leiok pias 





Justice of the Peace and Local Government Review, August 18, 1951 


Statutory lenants less than Yearly I enants reached by another road as well. It will not be doubted by any 
real property lawyer that a tenancy for life (being a freehold) ts 
greater than a leasehold for ninety-nine or 999 years ; in other 

ords greatness “ depends upon the quality rather than the 
quantity of the ten s holding The so-called Statutory 
tenant ; most like a tenant by sufferance, if one attempts to 
bring him into the established legal categories, and textbook 
writers have doubted whether a tenancy by sufferance ought to 
be classified as 4 tenancy at all. It seems to us that a tenant by 
sufferance, whom Parliament has allowed to continue in that 
status during his own lifetime, cannot, in terms of the law as it 
stood in 1845, be considered to have an interest greater than that 
of a tenant for years. For what it may be worth the view of the 
law, advanced in this note and advanced in our earlier notes 
above mentioned, does have the advantage of making the law 
workable So far as we can see, it would upon the contrary 
view be impossible to work the Act of 1845 and its successors 
where the land to be acquired by compulsory purchase was 


occupied by statutory tenants 


“ADOPTION BY NUMBER” 


CONTRIBUTED 


Now comes the most difficult part of the business. Having 

seen and heard both parties separately and apart, the court has 

ind where cons giver to decide whether the mother’s consent is to be dispensed with 

ly withdrawn on round It will be recalled that that course may only be followed on the 

lentity of the applic: } ‘ nt grounds set out in s. 3 (1) (a) and (4) namely, that the parent 

onably withhe ( ( ‘ has abandoned, neglected or persistently :ll-treated the infant, or 

f that the parent cannot be found or 1s incapable of giving consent 

or that the consent is unreasonably withheld. Assuming that 

child for " f thout caring ’ ‘ none of the first named reasons is applicable the court has to 

be allowed, hav ’ ot 1 < tind, in the case under consideration, that the mother's consent 

because he of Lic ) V is unreasonably withheld, on evidence taken in a fashion which 

was probably with that mind is unquestionably completely contrary to the normal principles 

hildren (Summary Jurssdictior ‘ of English law. Assume again, for the moment, that it decides 

Shortly. that rule ' ri against the mother. Natura! justice demands that she be recalled 

dentity to be kept confidents and told the decision of the court before the court takes the ulti- 

securing that mate step of making the adoption order. This will mean two 

known to any respondent, and the further hearings—-one in order to see her, and, one to see the 

appheant and the respondent shal applicant again. Thus, the case will necessitate four hearings, 

separately and apart all conducted in the wholly unsatisfactory atmosphere of having 

practice which does not seem 1 but one party before the court at a time 

by those responsible for this Act an If, however, the court decides that the mother’s consent is not 

shere a mother, having consented to ar imreasonably withheld it is almost certain to reach that con- 

imbe subsequently withdraws her co clusion before seeing the applicants, as the fact that the parties 

ther than that she does not know the identity are not known to each other precludes any possibility of one 

case in pont, the mother withdrew he saying anything against the character of the other. It would 

that she could not bring herself to part appear that the court is obliged to see the applicant, as, an 

application having been filed, it must be heard. The court there- 

' xamine from that point the procedure fore approaches the application with its mind already determined 

pted by the court. It is, of course, a case to which r. 12 on the outcome. The proceedings then become farcical, and 

Arrangements must therefore be made for the court to whichever way the court decides the case it is hard to say that 

1¢ mother and the applicant separately and justice has been done 

ined (usually prior to the date on which the It is hardly necessary to dwell on the possibilities that can 

appear) when the mother appears to state het arise where it 1s sought to dispense with the consent of the mother 

the adoption. tt must not be forgotten that the on the ground that she has abondoned, neglected or ill-treated 
have had the child for a minimum of three the infant. The inherent dangers are self-evident 


. on not hear t wwe 
ig present he cannot hear the mother's As a practical solution to this difficult problem juvenile courts 


might lke to make use of the power given by r. 14 to refuse to 

make an order on the ground that the case appears to the court 
the applicant and hear his evidence to be more fit to be dealt with by the High Court. Alternatively 
n the absence of the mother, will go the applicant might consent to his identity being revealed when 
both parties may be seen and heard together 


im any way The court, presumably 


some kind, and later, probably on a 
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NON-PAYMENT OF RATES: POWER OF JUSTICES 
TO COMMIT 


By M. LESLIE KEYES, Barrister-at-Law 


When a person, who is liable to pay a certain sum im respect 
of rates to the local rating authority, defaults in the payment of 
the sum due, then a distress may be levied upon his goods by 
virtue of s. | of the Distress for Rates Act, 1849, and s. 2 (3) of 
the Rating and Valuation Act, 1925 

If the official in whose charge the execution of the warrant of 
distress is, reports that the defaulter has insufficient goods to 
satisfy the debt due plus the cost of the distress, then by virtue of 
s. 2 of the Distress for Rates Act, 1849, the justices have the 
power to commit the defaulter to prison for a period of up to 
three months 

This power of committal is, however, subject to the limitations 
imposed by s. 10 of the Money Payments (Justices Procedure) 
Act, 1935. That section provides that the justices shall hold an 
inquiry in the presence of the defaulter, to ascertain whether or 
not the non-payment was due to wilful refusal or culpable neglect 
The power to enforce the attendance of the defaulter 1s contained 
ins. 11 of the Act 

It is further provided by s. 10 (1) (+) of the Act of 1935, that if 
the justices are of opinion that the non-payment was not due to 
the wilful refusal or culpable neglect of the defaulter, then he shall 
not be committed to prison. It follows from this provision that 
the justices shall make a most careful and particular inquiry into 
the means, circumstances and conduct of a defaulter 

If, for example, it is found on inquiry that the defaulter is not 
in employment and has made every reasonable effort to obtain 
work and is willing to pay the sum due when he is in work, then 
quite clearly the proviso must apply and the defaulter should not 
be committed. If, on the other hand, the defaulter is out of work 
and has either made no effort to obtain it or has, for instance, 
registered at his local Labour Exchange, but has refused the jobs 
offered for insufficient reason, then the proviso might well not 
apply and he may be committed 

The justices must have regard to the evidence before them and 
must not be moved by such matters as, for instance, the size of 


FOOD AND DRUGS ACT, 


SECTIONS 


the sum duc. It was held in R. v. Woking Justices (1942) 106 
J.P. 232, which was decided on another section of the Money 
Payments Act, 1935, that the justices should not at that stage 
regard the gravity of the offence and that if a defaulter clearly 
had no means wherewith to pay the sum due, then he should not 
be committed 

The inquiry must cover all aspects of the defaulter’s financial 
position, /.¢., his income, family, rent, etc. If a defaulter has been 
ordered by another court to pay certain regular sums on pain of 
committal, then it would be an abuse of the spirit of the proviso 
if the justices failed to take that order into account and put the 
defaulter in the position where he could only satisfy one of the 
courts, and would then be liable to committal by the other court 

The source of the defaulter’s income might also be of some 
materiality. Suppose, for example, he was in receipt of National 
Assistance. The justices might well be tempted to order him to 
pay some small sum out of the amount so received to the local 
rating authority However, it should be remembered that 
National Assistance is not given so that a man might pay his 
debts, and the result of such an order might conceivably be that 
his National Assistance will be reduced 

It was decided in R. v. Dunne (1943) 107 J.P. 161, that there 
was no onus upon the prosecution to prove that the defaulter had 
the means to pay. This case was decided under s. | (3) of the 1935 
Act but it is submitted that the same considerations apply to s. 10 

If the defaulter has had sufficient sums to discharge the 
indebtedness between the time that the indebtedness accrued and 
the date of the inquiry, and if he has spent them heedless of his 
obligation then the proviso will not apply 

Finally, it should be remembered that, by virtue of s. 10 (2), 
when an application for commitment is made and refused then 
the justices have power to remit all or part of the amount due 
This power should, of course, be exercised with great caution and 
presumably only in cases of great hardship 


1938 


3 AND 84 AND THIRD SCHEDULE 


By K. A. ROUND 


(1) When will a prosecution under s. 3 of the Food and Drugs 
Act, 1938, for selling milk which was not of the quality demanded 
by the purchaser, be allowed to proceed notwithstanding the 
failure of the local authority to comply with a notice sent to 
them by the defendant in purported exercise of his right under 
sch. 3 of the Act? (2) Is such a notice invalid if it incorrectly 
states the time when milk from a corresponding milking will be 
delivered ? (3) What is the interpretation to be placed upon the 
words “ mixture of milk obtained by him from more than one 
person” in proviso (6) to para. (2) of sch. 3. (4) What con- 
stitutes a change in the state of milk so as to defeat the defence 
of warranty? (5) What is meant by the words “ various con- 
signments as used in the judgment in the case of Child \ 
Great Eastern Dairy Co. Ltd. (1925) 89 J, P. N. 382? 


These were among the points argued in a recent case before 


a court of summary jurisdiction in which the writer was con- 
cerned. A limited company engaged in selling milk by retail 
was summoned upon an information alleging the sale by the 
company to the prejudice of the purchaser of milk which was 
not of the quality demanded by the purchaser in that the said 
milk was deficient in milk fat by at least seventeen per cent 
contrary to s. 3 of the Food and Drugs Act, 1938 


The facts of the case were that the defendants purchased all 
their milk from a wholesaler who in turn purchased it from the 
Milk Marketing Board who in turn purchased it from the 
Ministry of Food to whom it had been sold by the farmer- 
producers. Each morning four milk tankers, each containing 
1,400 gallons of raw milk, arrived at the defendants’ dairy direct 
from the wholesalers creamery. With each tanker was a dispatch 
note bearing a warranty “ that the milk comprised in the consign- 
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I NON-COMPLIANCE WITH NOTICE UNDER THE 
THIRD SCHEDULE 


The relevant paragraphs of sch 5 ovid Witt 
sixty hours alter the sample was procured m t purvey« 
he may serve on the authority by whose officer $ procured, 
or, if it was not procured by an officer of any authority, on the 
Food and Drugs authority within whose area it was procured, a 
notice (a) stating the name and address of the seller or consignor 
from whom he received the 1 k and the time and place ol 
delivery to humsell of muik from a rresponding milking (b), and 
equesting the authority to take immediate steps to procure, as 
soon as practicable, a sample of milk from a corresponding 
milking in the course of transit or delivery to himself from the 
selicr or Consignor 

Provided that : (a) (hb) The purveyor shall have no mght 
to require that such a sample shall be procured if the milk from 
which the sample procured from him was taken was 4 mixture 
f milk obtained by Aim from more than one person 

(3) If a purveyor has served on the authority such a notice as 
aforesaid, and the authority have omitted to procure a 
sample of milk from the seller or consignor in accordance with 
the foregoing provisions, no proceedings under this Act shall be 


taken against the purveyor in respect of the san ple procured 


SUBMISSION FOR THE DEFENCE 


Before the plea was taken, the defence submitted that para. (3) 
of sch. 3 applied, and invited the bench to strike out the inform- 
ation. It was argued that : (1) Notice had been duly served upon 
the authority under para. (2) and had not been complied with, 
(2) That proviso (+) to para. (2) did not apply because, although 
the milk from which the sample was procured was a mixture of 
milk, that milk had not been “ obtained by the defendants 





fron more than one person.” The words “ purchase “ and 

obtain © were synonymous and as the defendants had purchased 
all the milk from one person, namely the wholesaler, they had 
also obtained it from that one person. (3) Therefore, by 
rtue of para. (3) no proceedings could be taken against the 


inder the Act in respect of the offending sample 


REPLY FOR THE PROSECUTION 


prosecution, it was contended that proviso 
». 3 applied in this case, and, therefore, that 
be invoked The schedule clearly conter 
the alternative words “™ seller 
a purveyor, obtaining 
£ mto possession ol ! 
son who sells it to hin Acco 
" purchase his milk from a ™ seller 
this case, “ obtain it from someone cise, the 
was submitted that the word “ obtain ” was not 
in that context and must be given its popular 
, to get possession of ; the defendants got possession 
k from the several persons who had directly sent tt to 
they had mixed that milk, and the offending sample had 
been procured from the mixture To hold otherwise would, it 
was suggested, stultify the object of the third schedule, namely 
to enable the milk from which an offending sample is procured 
to be traced back to the source, or at least, back to the persons 
in whose possession it was immediately before it came into the 
possession of the purveyor 


Should it be necessary to argue further, said the prosecution, 
(1) the notice was invalid, because the me of delivery o 
; 


ilk from a corresponding milking ~ w neorrectly state 
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twenty-five minutes before the sampling officer was obliged to 
arrive to comply with the notice, one quarter of the milk carried 
in tankers had already been discharged into the underground 
tank. In the prosecution's view, that was clearly a most materia! 
particular in respect of which the notice was inaccurate, and 
surely no notice contaming such an inaccuracy could be valid 
(2) The defendants could not shelter behind the protective 
provisions of para. (3) for to do so would be contrary to the 
common law principle that no man will be allowed to benefit by 
his own fault. The impossibility of compliance with the notice 
had artsen directly from the imability of the defendants to 
identify any part of the milk as “ milk from a corresponding 
milking “ to that from which the offending sample had been 
procured. In addition the milk in the tankers could not have 
been properly sampled owing to the impossibility of keeping it 
fully plunged. Without stating their reasons, the bench ruled 
that the prosecution could be proceeded with 


Evidence was then adduced by both sides and the facts as 
stated were established, the defence relying on s. 84 


Il. THE WARRANTY DEFENCE 


So far as it is relevant to the present case, s. 84 provides 
*(1) Subject to the provisions of this section, in the case of any 
prosecution under Part I of this Act in respect of selling 
an article which was not of a quality entitling a person to 
sell it under the description under which the defendant 
dealt with it, it shall be a defence for the defendant to prove 
(a) (pb) (c) that it was then (the time of the sale by the 
defendant) in the same state as when he purchased it 

(2) (a) (b) (c) in the case of a prosecution in respect of 
a sample of milk, the defendant has within sixty hours after the 
sample was procured served such a notice as is mentioned in 
para. (2) of sch. 3 to this Act.’ 


SUBMISSION FOR THE DEFENCE 


At the close of the evidence for the defence, the defending 
solicitor submitted simply that he had proved all that was required 
to be proved by s. 84, and, therefore, that a complete defence 
under that section had been made out 


REPLY FOR THE PROSECUTION 


The prosecution's contention was that neither subs. (1) (c) 
nor subs. (2) (c) had been complied with. Under subs. (1) (c) 
it was necessary for the defence to prove that the milk had not 
been altered in any way between the time of purchase and the 
time of sale by the defendants ; the milk in question had been 
pasteurized, which process had, according to the public analyst, 
altered its state 

Further, it was argued, the milk from which the sample had 
been taken was a mixture of “ milk of various consignments,’ 
the words used in the judgment in the case of Child v. Great 
Eastern Dairy Co. Ltd. (1925) 89 J.P.N. 382, in which it was 
held by a Divisional Court that the mixing of milk of various 
consignments would cause the milk to be not in the same state, 
even though each consignment be covered by a warranty (as in 
the present case). While it might be argued, said the prosecution, 
that the whole of the milk both in the tankers and in the churns 
formed only one consignment because it was all covered by one 
contract with one wholesaler, through whose instrumentality the 
milk had reached the defendants, the prosecution's view was 
that the milk delivered direct from the wholesaler’s creamery in 
the tankers was in itself one consignment, but the milk delivered 
in the churns, having been sent, and, therefore, consigned by 
forty-three different farmers direct from their farms, constituted 
consignments quite distinct from that delivered by tanker. The 


word “ consignment had to be given its ordinary Iteral 
meaning which was “ something physically sent by one person 
to another In any event, it was argued, whatever was meant by 
* various consignments,” the milk had been produced by many 
different sources and had been mixed by the defendants and 
could not, therefore, have been in the same state when sold as 
when purchased 

The prosecution then turned to subs. 2 (c), their contention 
concerning the validity of the notice and the impossibility to 
comply with it following the pattern described earlier in this 
article 


REPLY FOR THE DEFENCE 


The defence disagreed that the milk from which the sample 
had been taken was “ a mixture of milk of various consignments.’ 
They said that the only consignor of all the milk was the whole- 
saler ; the contract was with the wholesaler alone ; and it was 
the wholesaler who had arranged for the collection and delivery 
of the milk to the defendants 

With regard to subs. 2 (c) the defence argued that the notice 
was a valid one ; that the milk described in the notice as being 
of “ a corresponding milking “ was of a corresponding milking 
so far as the defendants were aware ; and that the inaccurate 
statement of the time of arrival of the “ corresponding milking “ 
was not material enough to affect the validity of the notice, 
because the sampling officer was at the dairy early enough to 
see the first of the milk arriving 


The defendants were convicted and fined £2 


It was only by the conviction that the magistrates gave any 
indication of their views on the case, for they did not give a 
ruling, stating their reasons, on any of the submissions made 
to them. It is, however, clear that with regard to the preliminary 
submissions concerning the notice under sch. 3, and the failure 
of the authority to comply with it, they must have decided on all 
or any of the following grounds that para. (3) of sch. 3 did not 
apply : (a) That the notice was invalid by reason of the inaccuracy 
as to the time of arrival of the “ corresponding milking "’; 
(b) That the impossibility of complying with the notice precluded 
the defendants from relying on para. (3) of sch. 3; (c) That 
proviso (+) to para. (2) applied because the defendants had 
* obtained © the milk from the farmer-producers as well as from 
the wholesaler ; in other words, that the milk from which the 
sample had been taken “ was a mixture of milk obtained ” by 
the defendants “* from more than one person.” 

With regard to the defence under s. 84, this was apparently 
rejected for either or both of the following reasons: (a) The 
state of the milk had been altered by pasteurization and/or by 
mixing together “* milk of various consignments.” (4) The notice 
was invalid or, because of the impossibility of compliance, was 
not as envisaged by the Act 

However, this much does clearly emerge ; in the opinion of 
the magistrates, a defendant to a charge under s. 3 of the Food and 
Drugs Act, 1938, relating to milk, cannot escape prosecution by 
the mere service of a notice under sch. 3. If it be a correct 
interpretation of the law that where milk is received in large 
quantities in such circumstances as to render impossible the 
taking of representative samples, the protection of sch. 3 will be 
completely out of reach of the large number of retailers similar 
to the defendants in this case. It may be that local authorities 
emboldened by the result of the case under discussion, will 
prosecute in similar instances, and consequently this point may 
be decided by a Divisional Court. Whatever may be the decision 
of that court it seems that amending legislation would be 
necessary to safeguard the interests of the retailers or the local 
authorities, according to the nature of the decision 
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Organizations representing the local daily and weekly newspapers 


mined effort to root out the ¢ to De ade by the 


the editors and journalists Together they have 
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reporting should be 
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theory and law 
is to be given the attention it 
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requires 


future, therefore, a standard of 


discernible in the local press 
As to newspaper and the 
best counsel I can give is to cultivate as close rel 
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ationships as 


vendettas way i 
possible with the local press in order to neutralize their effect 
conducted from a distance by 
news editors and reporters who are strangers to the victims 


Newspaper crusades are mostly 


Local editors and reporters who are meeting council officials and 
councillors most days of the week are 
write about them 


isually very careful what 
they 

When a crusade begins, therefore, it is best to be as open as 
possible with the local newspaper men, who may 


and would be in a position 


be acting as 


correspondents for the “ crusaders 
to weaken the campaign by supplying copy leading to balanced 
conclusions 

of committee 


off-the-record talks, and public relations sessions, all 


The punctual issue of agendas, early release 
decisions 
help to maintain goodwill even though they do not seem to 
confer an unmediate benefit 

For my own part | have, in a varied career in newspapers 
throughout the country, a strong appreciation of the quality and 
quantity of work put in by local government staffs, and I believe 
this attitude to be true of most journalists whose work takes them 


to council offices and into counct! debating rooms 
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Lord Goddard, C.J., Hilbery and Ormerod, JJ 
July 30, 1951 
R. ». LURIE 
lLaw— False pretences Indictment — Obtaining 
for third person—-Larceny Act, 1916 (6 and 7 Geo. § 

APPEAL against conviction and sentence 

The appellant was convicted before the Commissioner at the Central 
Criminal Court of conspiracy to defraud and of obtaining money by 
false pretences, and he was sentenced to two consecutive terms of 
eighteen months’ imprisonment In each of the of false 
pretences the indictment alleged that he had obtained a cheque from 
N, and in cach case the cheque was made payable by N to a company 
and were paid into the company’s banking account 

Held, that the appellant should have been charged with obtaimuing 
the cheques for the company and not with obtaining them for himself, 
and that that ground the sentences for faise 
pretences must be g 
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In 1948 a hoence was granted to the applicant, W. J. Brookman 
lor the sale of intoxicating quors at the Rosetor Hotel Torquay 
for a period of three and a quarter years, a condition being attached 
that hquor should only be supplied to residents and to those taking 
bona fide meals at the hotel and that there should be no bar on the 
premmses. At the adjourned genera! annua! licensing meeting held on 
March 6, 1950, the then chairman of the licensing justices said that ir 
future circumstances would have to be very exceptional before they would 
grant full licences in place of restricted licences. He said that it was the 
unanimous opimon of the bench that as licensing justices they had trea 
ted residential hotels very generously in the past, that applicants applied 
for restricted licences, saying that that would meet their ends, and the 
ustices felt that they were not receiving due reciprocal duty by the conti- 
nual attempts to get full licences in place of restricted ones. On February 
8, 1951, the applicant applied for a full licence, and, in dismissing the 
application, the chairman of the justices said The bench carefully 
considered the application, but is not prepared to alter the policy for 
the table licences as granted. The licence for the Rosetor Hotel will be 
renewed on the old terms.” The chairman of the justices filed an 
affidavit in which he said that they had been fully advised by their 
clerk that it was illegal for them to lay down any hard and fast rule 
with regard to such applications and that they were fully aware that 
each application must be heard and judged solely on its individual 
merits. He further said that they heard counsel for the applicant and 
the opposition and that they retired and fully considered the matter 
and were of the opinion that the needs of the public were not such as to 
justify them in renewing the licence with the deletion of the no bar 
clause. The applicant obtained leave to apply for an order of mandamus 
directing the justices to hear and determine his application for a new 
licence according to law, on the ground that they had refused the 
application because they had laid down a pre-determined rule that full 
licences would not be granted in place of restricted licences and that 
they had failed to decide the application on its merits 

Held, that the justices were entitled to determine that, as a general 
rule, they would look with disfavour on a person who had obtained a 
restricted licence subsequently applying for a full licence, and that in 
such a case a considerable burden would be thrown on the applicant 
but that, if such an application were made, the justices were bound to 
deal with it on the merits and consider whether, on the facts of the 
particular case, there was sufficient to take it out of the general rule 
which they had laid down. As the decision of the justices in the present 
case, though not very happily worded, showed that they had followed 
that procedure, the application must be refused 

Counsel : Raymond Stock for the applicant; Curtis-Bennett, K.€ 
and F. Fisher for the justices 


MISCELLANEOUS 


THE RECRUITMENT OF JUNIOR STAFF 


The Warwickshire County Council is launching a scheme to combat 
the acute shortage of junior clerical staff from which it is suffering 
One reason suggested for the shortage is the number of offices in the 
Warwick and Leamington area where, in addition to the county 
council, there are two corporations, a rural district council, a hospital 
management committee, a health executive council and a county 
agricultural committee 

A pamphlet explaining the opportunities in local government is 
being published for circulation to youth employment offices and 
schools as part of a publicity drive 

Various new amenities are planned for the existing staff especially 
to encourage the ambitious ones in the junior clerical grades. They 
include leave with pay for officers wishing to study for examinations, 
and talks during office hours by members of the senior staff. A special 
room ts to be set aside where officers lacking suitable facilities at home 
may study tn the evening 


MOTOR VEHICLES CONSTRUCTION AND USE 
REGULATIONS : RELAXATIONS FOR WORKS TRUCKS 


Certain amendments to the Motor Vehicles (Construction and Use) 
Regulations, 1947, came into force on July 16, 1951, under regulations 
made by the Minister of Transport. These regulations (the Motor 
Vehicles (Construction and Use) Amendment (No. 2) Regulations 
1951) (i) permit the limited use of works trucks between, for 
example, neighbouring factory premises ; (11) introduce minor relaxa- 
tions in respect of pedestrian controlled vehicles (such as hand- 
operated electric milk floats) and road sweeping vehicles; (it) 
authorize the drawing of certain trailers of up to 45 cwfs. total weight 
(instead of 40 cwr. as at present) without an attendant ; (iv) revoke 
the requirement that the size of tvre must be marked on the wheels 
of heavy motor cars 

Copies of these Regulations, which are entitled the Motor Vehicles 


Solicitors : Wood, Nash & Co., for Kitsons, Easterbrook & ¢ 
Torquay ; J. E. Lickfold & Sons, for Carter, Fisher & Co., Torquay 


(Reported by T. R. Fitzwalter Butler, Fsq., Barrister-at-Law.) 


July 23, 1951 


R. ». SURREY QUARTER SESSIONS 
Ex parte LILLEY 


CUwarter Session {ppeal from petty sessional court —Person aggrieved 

County council—Order to pay costs—Nurseries and Child- 
minders Regulation Act, 1948 (11 and 12 Geo. 6, c. $3), 8.6 (4) 

Public Health Act, 1936 (26 Geo. § and 1 Edw. 8, ¢. 49), s. WI 


APPLICATION for order of certiorari 

The applicant, Miss Sadie Lilley, applied to the Surrey County 
Council under s. | (2) of the Nurseries and Child-minders Regulation 
Act, 1948, to be registered as a child-minder. The county council 
made an order for her registration, but under s. 2 of the Act imposed 
requirements thereto. Objecting to those conditions, the applicant 
appealed, under s. 6 (4) of the Act, to a court of summary jurisdiction 
at Kingston-on- Thames for their removal. When the appeal came before 
that court by way of complaint, the court dealt with a matter extran 
eous to the question of the conditions, which matter the applicant 
desired to bring before it ; decided that the applicant was not a person 
who needed to be registered under the Act at all; and awarded costs 
against the county council. The county council appealed to Surrey 
Quarter Sessions, and the applicant there objected that quarter 
sessions had no jurisdiction to hear the appeal. Quarter sessions 
overruled the objection, heard the appeal, and allowed it. The applicant 
obtained leave to apply for an order of certiorari to quash the order of 
quarter sessions allowing the county council's appeal on the ground 
that it had been made without jurisdiction 

Held, foliowing Jennings v. Kelly ({1939] 4 All E.R. 464), that the 
county council, having been ordered to pay costs, were “ persons 
aggrieved ™ within the meaning of s. 301 of the Public Health Act, 1936 
(applied to s. 6 of the Act of 1948 by subs. (5) thereof), and, accord 
ingly, were entitled to appeal to quarter sessions. The application for 
certiorari must, therefore, be refused 

Counsel : Garfitt for the applicant ; Bailliew for the justices 

Solicitors : Rising & Ravenscroft, for Sherwood Cobbing & Williams, 
Kingston-on- Thames Wyant & Co., for T. W. W. Gooderidge, 
Kingston-on- Thames 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


INFORMATION 


(Construction and Use) (Amendment) (No. 2) Regulations, 1951, 
can be obtained from H.M. Stationery Office, price 3d 


DISPOSAL OF VESTED STOCK IN SIEMENS BROS., & CO., 
LTD 


The Board of Trade announce that after full consideration of the 
tenders submitted it has been decided to accept the offer made by 
Associated Electrica! Industries, Ltd., for the purchase of the stock in 
Siemens Brothers & Co., Ltd., now vested in the Custodian of Enemy 
Property 


SANITARY INSPECTORS’ WORKING PARTY 


The Minister of Health has appointed a small working party to 
inquire into the nature of the work at present being done by sanitary 
inspectors and the nature and functioning of the present arrangements 
for their recruitment, training and qualification, and to report on the 
adequacy of such arrangements 

The working party will consist of Sir John Maude, K.C.B., K.B.E 
(chairman); Dr. N. R. Beattie, M.D., F.R-C.P. (Ministry of Health), 
Dr. J. S. G. Burnett, M.D., D.P.H. (medical officer of health, 
Preston), Mr. R. Williams, D.P_A., M.R.S.1., M.S.LA. (chief sanitary 
inspector, Coventry), Mr. leuan Lewis, M.S.LA. (senior sanitary 
inspector, Pontardawe R.D.C.), and Mr. L. G. White, C.B.E 

It will be assisted by a Steering Committee comprising representa- 
tives of the Ministries of Health, Education, Labour, Agriculture and 
Fisheries, Food, Local Government and Planning and the Home 
Office and of the : Association of Municipal Corporations ; County 
Councils Association ; Urban District Councils Association ; Rural 
District Councils Association; Metropolitan Boroughs Standing 
Joint Committee ; Sanitary Inspectors Association ; Royal Sanitary 
Institute ; Royal Sanitary Institute and Sanitary Inspectors Examuin- 
ation Joint Board ; Society of Medical Officers of Health 

The Secretary is Mr. W. A. Fuller of the Ministry of Health 
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may succeed ise OF an cxceplional personality DHehind ther and 
he instance me Cl mas Mot Osborne, of Sing Sing. Many 
peopic may “Nit 1 to say that because Paterson was himself such 
@ personality s schemes w fail without him That is unwarrante< 
pessimist rson was an exceptional! judge of men, and the Eng 

prison serv which he believed to be the best in the world, wa 
rched by the recruitment of devoted and disinterested men wh« 


as he thought and will continue the work he begar 


NEW COMMISSIONS 


CROYDON BOROUGH 


Er Gurd, 9, Blake Road, Croydon 

Mrs. Winifred Marlar, Haling Cottage, S. Croydon 

Frederick Charles Pinney, 48, Leshe Park Road, Croydon 

Douglas Oldfield Rawling, Robin Hill, Pine Coombe, Croydor 

George Henry William Williams, 5, Park Road, South Norwood 
* 


GLOUCESTER COUNTY 


Lindsay Arthur Ballinger, Port House, Brimscombe, nr. Stroud 
Glos 

Wilham Bottom, 85, Orchard Way, Cheltenham Road, East 
Gloucester 

Mrs. Mary Dent-Brockichurst, Sudeley Castle, Winchcombe, Glos 

Horace Trinley Bush, Claremont Lodge, Cheltenham 

Charles Henry Chatham, Manor Farm, Tredington, nr. Tewkes 
bury, Glos 

John Clutterbuck, Buckett’s Hill, Berkeley, Glos 

Mrs. Alice Crossman, M.B., Ch.B., White's Hill, Hambrook, nr 
Bristol 

Charles Frederick Dawson Everett, Seven Wells, Spring Hill 
Moreton-in-Marsh, Glos 

Norman Frederic Wesley Gibson, Grafton House, Downfield 
Stroud, Glos 

Colonel Harold Arthur Guy, O.B.E., T.D., Northfield, Hucclecote 
Glos 

Mrs. Patricia Jean Mary Hill, Yate Cottage, Yate, nr Bristol 

Gerald Hone, Abbots Court, Twyning, Tewkesbury 

Mrs. Phyllis Horne, Aston Road, Campden, Glos 

Ernest Wynniatt Husey, The Old Grange, Dymock, Glos 

Lt.-Col. Humphrey William Lloyd, Fosseway House, Stow-in-the 
Wold, Glos 

John Allison MacArthur, The Manor, Hampnett, Northleach 

Man 


4 
Ella Elizabeth Marriott, 84, Prors Road, Cheltenham, Glos 
Robert Sidney Stuart Meade, Lower Farm, Compton Abdale 
Cheltenham 
George Reginald Millard, M.B.E., High Street, Thornbury, Bristol 
Colonel! John Sydney Lapage Norris, O.B.E.. M.C., Poplar Gate 
Stonchouse, Glos 
Rear Admiral Alfred Jerome Lucian Phillips, D.S.O., Tabitha’s 
Painswick, Glos 
Francis George Powell, 10, Deanery Road, Kingswood, Bristo 
Wilham Henry John Roberts, 9, Brooke Road, Chesterton, Cirer 
cester, Glos 
William Christopher Young Slatter, 30, Dunkeld Avenue, | 
Bristo 
Mrs. Violet Mary Sparrow, Prior's Cottage Norton, Glos 
Colonel Herbert Bland Stokes, M.B.E., Sydenhams, Bisley, G 
rt Charles Street, Tetbury, Glos 
Sylvia Welch. Badgworth Cottage, Almondsbury 


Seymour Williams, The Old Rectory, Syston, Mangots 
th Wolridge, 73, High Street, Aylburton, Lydney Gk 


ROTHERHAM BOROUGH 
8. Aldred Terrace, Rotherham 
irk, Charnwood, Kimberwood Road, R 
Merryweather, Leam Villa, Moorgate, Ro 
ng. 147, Midland Road, Rotherham 
live Margaret Sellars, Clare Hill, 35, Moorgate, Rot 


TORQUAY BOROUGH 

Mrs. Ivy Mananne Colw 41, Thurlow Road, Torquay 
Gordon Frank Edmonds, Toorak Hotel, Torquay 
Group-Captain Denys Gilley, D.F.C Hillingdon, Hennapy 
Ik rquay 

Robert Graham Hunt, Westlands, Museum Road, Torquay 
Dr. Mary Duke Lambie, Courtland, 47, Barton Road. Tor 
John Eric Richards, 20, Florida Road, Torquay 


CORRESPONDENCE 
of the Justice f the Peace and Local Government 
correspondence on any subject dealt with in its 


cAampic, magisterial matters, probatior local govern 


he Peace a 
i Government Review 


Dear Six 
FORM OF SUMMONS IN MATRIMONIAL CASES 


I suggest that some improvement could be effected in the printing 
of the form of summons in matrimonial cases 
It would assist solicitors generally if the name and address of the 
clerk to the justices were printed on the summons together with his 
telephone number 
This perhaps would be of even more assistance to unrepresented 
defendants. They have not the same facilities for looking up the locus 
of the court and list of practitioners which appear in the different 
legal dianes 
Perhaps you will give this letter publicity to obtain the feeling of 
the profession 
Yours fanhfully 
STANLEY LAMBERT. 
S. & C. Lambert F 
Solicitors 
18 John Street 
Sunderland 


NOTICE 


The next court of quarter sessions for the city of Hereford will be 
held at the Shirehall, Hereford, on Friday, August 31, at 10.30 am 


They're recuperating ... by Bequest! 


at the 


HOME OF REST FOR HORSES 


In a typical year upwards of 250 animals belonging 
to poor owners receive recuperative and veterin- 
ary treatment at the Home, including horses whose 
owners have been called up for military service 
Loan horses are supplied to poor owners to enable 
their charges to enjoy a much-needed rest. 


THE HOME RELIES LARGELY ON LEGACIES 


to carry on this work. When drawing up wills for your clients 
please remember to include The Home of Rest for Horses 
Boreham Wood, Herts 


WOME OF REST FOR HORSES, WESTCROFT STABLES, BOREHAM WOOD, HERTS. 
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PRACTICAL POINTS 


All questions for consideration should be addressed to “ The Publishers of the Justice of the Peace and Local Government Review, Little Londoa, 
Chichester, Sussex." The questions of yearly and half-yearly subscribers only are answerable in the Journal. The name and address of the subscriber 
All commanications mast be typewritten or written on one side of the paper only, and should be in duplicate. 


q@ust accompany each communication. 
1.—Children Act, 1948-——C ontribution order —Illegitimate child 

A county council asked the council of a county borough to obtain 
a contribution order against the father of an illegitimate child who 
has been taken into care by the county authority 

The father has come to reside within the area of the county borough 
authority who are responsible for collecting contnmbutions from him 
under s. 23 of the Children Act, 1948, and s. 86 of the Children and 
Young Persons Act, 1933 

The mother of the child still resides within the area of the county 
council 

As the child 1s iliegitumate, it would seem that any application to 
the court must be an application for an affiliation order under s. 26 
of the Children Act, 1948, and must be made by the county council 
as their area “ includes the place where the mother of the child resides 
but, as the father has admitted parentage of the child, the county 
council contend that the county borough authority can obtain a 
contribution order against him under s. 87 of the Children and Young 
Persons Act, 1933, in the normal way 

Perhaps you would be good enough to give your opinion 

(1) As to which authority should apply for an order 

(2) Whether the application should be for an affiliation order or a 
contnbution order 

(3) Generally Sor. 

Answer 

(1) In our opinion, the county council, in whose area the mother ts 
residing, because (2) the application should be for an affiliation order 

(3) As a rule, the word “ father does not include “ putative 
father" and we think a man must be adjudged to be the putative 
father, and not merely admit paternity before an order to contribute 
can be made against him. Compare s. 42 (2) of the National Assistance 
Act, 1948 


Children and Young Persons —O/ffence by young person—Altain 
ment of age of seventeen before hearing —Jurisdiction of juvenile 
court 
| would be grateful for your opinion on the following point 
4 girl, born March 25, 1934, stole some money on March 17, 1951 
She is summoned to appear at a juvenile court on April 25, 1951 
My reading of s. 99 (1) of the Children and Young Persons Act 
1933, suggests that she should appear before an adult court as she is 
now seventeen years of age. It has, however, been pointed out to me 
that s. 99 (2) of the Children and Young Persons Act, 1933, allows 
her to be charged before a juvenile court, as the offence occurred when 
she was sixteen 
| would be grateful for your view as to the proper court before which 
she should appear SHER. 
Answer 
Upon inquiry at the outset the court will become aware that the 
defendant ts not a juvenile, and therefore the proceedings should be 
taken in the adult court. The suggestion that s. 99 (2) enables a juvenile 
court to deal with the matter overlooks the important words “ at 
that date,” i.¢., the date of the alleged offence. They do not refer to 
the date of the hearing at all, and therefore do not affect the jurisdiction 
in the way suggested 


3. -Company —Annual general meeting —Certain business compulsory 
Can other business be transacted after due notice 

| am a shareholder in a company limited by guarantee and not having 
a share capital. By the articles of association the company is managed 
by a chairman and council ; at the annual general meeting officers, etc., 
are to be elected, and reports by the council and by the treasurer are 
to be presented. The council have power to call special general meetings 
and must do so upon requisition from one tenth of the membership 
At a special general meeting no business other than that specified in 
the notice calling the meeting can be transacted Subject to the 
provisions of s. 117 (2) of the Companies Act, 1929, relating to special 
resolutions, at least seven clear days’ notice of every general meeting 
has to be given to every member, stating the business to be transacted, 
and no business other than routine business can be taken without 
such notice 

Notice has been given to the chairman and secretary well in advance 
of the approaching annual general meeting, for inclusion in the agenda 
for that meeting, of resolutions requesting the council to set up a 
committee for investigating certain matters and to inquire into the 
adequacy of the present subscription. The chairman, upon legal ad vice 
declines to include the notice of this proposed resolution on the agenda, 
Stating that at the annual general meeting no business can be trans- 


acted except that which the articles declare to be compulsory. The 
large and scattered membership would make the collecting of signatures 
to a requisition for a special general meeting virtually umpossible. | do 
not assert that the chairman and council can be compelled to put a 
motion for special business on the agenda, but I can find no provision 
to the effect stated by the chairman, viz., that doing so would be ultra 
vires. I consider that, at the annual general meeting, business additional 
to the compulsory business can lawfully be transacted if due notice has 
been given AAA 
dinswer 
Whilst it may seem ungracious to express dissent from a legal 
opinion without seemg it im full (and seeing also the instructions to 
advise, if any) we are bound, on the material before us, to say that we 
are unable to understand the advice said to have been given to the 
chairman. The articles of association seem to be similar to table A in 
the Companies Act, 1929, as now re-enacted in the Companies Act, 
1948, and clause 52 in table A (Act of 1948) expressly contemplates 
transacting special business at the annual general meeting. 


4.—Housing Act, 1936 - Demolition order—— Appeal —Forms of notice 

A demolition order has been served by a local authority on my client 
under s. 11 (4) of the Act, and he wishes to appeal to the county court 
pursuant to s. 1S. Printed on the back of the order is a note which 
reads as follows * The county court rules provide that an appeal 
shall be brought by giving notice of the appeal to the local authority 
and at the same time requesting the registrar of the county court 
having jurisdiction in the matter to enter the appeal 

The county court rules further provide that the notice to the local 
authority and the request to the registrar for entry of appeal shall 
so far as circumstances permit, be in accordance with the forms 
prescribed by the rules 

The order is an official form prescribed by the Housing Act (Forms 
of Orders and Notices) Regulations, 1937 

A note to s. 15 in the County Court Practice, 1951, at Pp 1250 states 
that “ no special rules have yet been made under this section, and 
therefore, ord. 6, r. 6, applies.” The Housing Act (Forms of 
Orders and Notices) Regulations, 1937 (S.R. & O., No. 78), prescribes 
no forms or procedure under this section 

Under ord. 6, r. 6, the appellant is required (a) to file a copy of the 
order appealed against, and (4) a request for the entry of the appeal 
and if the enactment requires the appellant to give notice of appeal 
to the other party a copy of such notice ts to be filed with the request 
The registrar then gives notice to the other side. 

The enactment (s. 15) does not provide any procedure for the 
appeal, except by rules which do not appear to have been made, and 
in the absence of such rules the note printed on the back of the order 
(set out above) would appear to have no legal standing 

In these circumstances could you kindly advise as to the forms and 
procedure to be adopted in this case Ace 


Answer 

The line of safety seems to be to comply with ord. 6, r. 6, and also 
to give notice to the council and file a copy : this is at worst superero- 
gatory, and will tend to avoid complaint, either by the council or by the 
~ourt 
5.—Housing Act, 1936—Demolition order —Suggested use of house 

for storage 

I was interested in your reply to P.P. 5 at 115 J.P.N. 220. Would 
you agree that, if the permission of the local planning authority has 
been obtained for the re-development of the site, there could be no 
objection to the utilization of materials from the cottage either in situ 
where this is practicable or from salvage ” ARG 


Answer 
We agree. Neither the Housing Acts nor any others preclude the 
use of material (if itself sound and fit for its intended purpose) from 
a demolished building, on the same or on another site 


6.—Husband and Wife——Maintenance arrears—Commitment sus 
pended on conditions Condition not fulfilled Whether wife can 
prevent execution of warrant 
A woman summoned her husband for desertion under the Summary 
Jurisdiction (Separation and Maintenance) Acts, 1895 to 1950, and 
obtained a maintenance order whereby the husband was ordered 
to pay her the weekly sum of £1 together with the weekly sum of 10s 
in respect of a child of the marriage until such child should attain 
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We take | 

done by the council 1s that such work would be evidence that the 


that the point of seeking information about the past work 
street 1s already a highway repairable by the inhabitants at large. If it 
is, it ts Completely Outside the Act of 1892, and the procedure « 
Act should not be followed at 

Although work done by the council i the past is evidence 
conclusive proof that the street 1s already a highway repairable. Bu 


if the council are prepared to act upon the view that the street ts 


Vea 


already repairable by them, we cannot in such a case see who will be 


concerned to question their doing so The frontagers will have no 


motive, and the other ratepayers will, by cutting out the expense of 
formal procedure under the Act, be better off than if the council used 
the Act and paid the cost under s. 15 
10. Public Health Act, 1936, s. 55 fecess for house refuse 
Provision and obstruction 

1. Do you consider that the council would be justified under s 
of the Public Health Act, 1936, in rejecting plans of a house where 
the plans disclose that there would be no means of access (a) for the 
removal of refuse from the rear of the house to the street at the front 
of the house , (+) for the removal of faecal matter from the rear of 
the house to the street in front of the house, it being assumed in both 
cases that there is no secondary means of access for the council's 
vehicles by way of a street at the rear of the house ” 

?. If your reply to the points mentioned in the preceding paragraph 
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HE Ex-Services Welfare Society 

was founded in 1919 and exists 

for all Branches of H.M. 

Forces, including the Merchant 

Navy, suffering from War 
Modern WW ar Psychoses and Neuroses. 

The Organization supplements 

the work of the State and local 

Authorities, on behalf of 26,000 

ex-Service men and women now in 


The 

Mental Hospitals.and over 120,000 
MENTALLY other sufferers. It undertakes 

their general welfare in all its 
aspects. It maintains its own 
Curative Homes, and in addition 
an Industrial Centre where re- 
covered patients work under 
sheltered conditions, 

The Society receives no State 
aid, and is the only one that deals 
exclusively with ex-Service men 
and women suffering from this 
form of war wound 

Over £60,000 is required yearly 
to meet the minimum calls made 
on the Society 


The Grimmest 


Tragedy of 


and 
NERVE- 
SHATTERED 
DISABLED 


Please help this work by Legacy, Subscription or Donation 
Tue Ex-Services Wevrare Society 
Registered in accordance with the National Assistance Act, 1944) 


Pp, President 

atron Fieki-Marshal The Lord 

H.M. THE QUEEN WILSON OF LIBYA 
oces CBE bs 


TEMPLE CHAMBERS, TEMPLE AVENUE, LONDON, E.C.4 
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house-owner under s. $5 (2) for closing the means of access, if the 
council do refuse consent to the proposals put forward by the 


A. Reruse 


householder 
inswer 

1. Yes: it is for the council in the first instance to consider whether 
the access is satisfactory, subject to a declsion by the justices under 
the last part of subs. (1). It might be held, either by the council or by 
the justices, that access to the front door was good enough for house 
efuse (thousands of expensive London flats have to put their bin 
yut through the front door), but not good enough for faecal matter 
Each case must be considered on its Own merits 

2. The answer under subs. (2) does not, as the query suggests, 
depend upon the answer given to the part of the query relating to 
subs. (1). Subsection (2) looks to what exists already in fact. The 
side aceess described cannot lawfully be closed or obstructed without 
see Lumley's note 


the council's consent 


11.-Read Traffic Acts —/nsurance—-Vehicles (Excise) Act, 1949 
Trailer drawn without payment of extra duty—Policy excludes 
use of trailer —Offences 

X towed a tip-up cart behind his motor lorry. He 1s summoned 

(1) For unlawfully using a mechanically propelled vehicle towing 
a trailer without having in force such a licence as is required, etc., 
contrary to s. 1S Vehicles (Excise) Act, 1949 

(2) For unlawfully using a motor vehicle while not having in force 
such a policy of insurance in respect of third party risks as required 

by Part Il of the Road Traffic Act, 1930 

X's certificate of insurance specifically excludes cover whilst the 
vehicle is drawing a trailer. His policy of insurance covers him agaist 





IMPERIAL CANCER 
RESEARCH FUND 


(Incorporated by Royal Charter, 1939) 
Patron : HIS MOST GRACIOUS MAJESTY THE KING 
The 


President 
K.G., P.C. 

Che‘eman of the Council: Professor H. R. DEAN, M.D., 
F.R.C 


RCP. 
hon. Treasurer: SIR HOLBURT WARING, Bt, C.B.E., 
F.R.C.S. 
Director : Dr. JAMES CRAIGIE, O.B.E., F.R.S. 
The Fund was founded in 1902 under the direction of the 
Royal College of Physicians of London and the Royal 
College of Surgeons of England and is governed by repre- 
sentatives of many medical and scientific institutions. It is 
a centre for research and information on Cancer and carries 
on continuous and systematic investigations in up-to-date 
laboratories at Mill Hill. Our knowledge has so increased 
that the disease is now curable in ever greater numbers. 


Legacies, Donations, and Subscriptions are 
urgently needed for the maintenance and 
extension of our Work 


Subscriptions should be sent to the Honorary Treasurer, 
Sir Holburt Waring, Bt. at Royal College of Surgeons, 
Lincoin’s Inn Fields, W.C.2 


FORM OF BEQUEST 
I hereby bequeath the sum of £ to the 
Imperial Cancer Research Fund (Treasurer, Sir Holburt 
Waring, Bt.), at Royal College of Surgeons of England, 
Lincoln's Inn Fields, London, W.C.2, for the purpose of 
Scientific Research, and I direct that the Treasurer's receipt 
shall be a good discharge for such legacy. 


Rt. Hon, THE EARL OF HALIFAX, 
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“IT give 


’? 


and bequeath... 


N ipa times in the past The Salvation Army 
Today, the 


has been helped by legacies 
sympathetic interest that prompts such generosity 
is still earnestly sought, not only for the Army's 
constant mission of moral regeneration, but also 


for its many-sided welfare work 


Full particulars can be obtained from 


The Secretary 


THE SALVATION ARMY 


101, Queen Victoria Street, London, E.C.4 








Justice of the Peace and Local Government Review, August 18, 1951 
OFFICIAL AND CLASSIFIED ADVERTISEMENTS, ETC. (contd.) 


NOTTINGHAMSHIRE 
Appointment of Male Probation (Officer 


The Nottinghamshire Combined Probation 
Committee invite applications for the appoint- 
ment of full-teme Male Probation Officer at a 
salary in accordance with the Probation Rules, 
1949, as amended 

Forms of application, with conditions of 
appoimtment, may be obtained from my office 
and completed forms must be received by me 
not later than September 10, 1951 

K. TWEEDALE MEABY 
Clerk of the Peace 
Shire Hall, 
Nottingham 


Courts OF LANCASTER 


Petty Sessional Division of Bolton 
APPLICATIONS are invited for the appoint 
ment of 
(1) Chief Assistant to whole-tume Clerk to 
Justices. Remuneration £645—£710 
(2) Male Assistant at a salary in accordance 
with the National Joint Council General 
Division Scale 
The appointments are superannuable and 
subject to medical examination 
Applications, giving age, education and 
experience, together with testimonials, must 
reach the undersigned not later than September 
1, 1951 
EDWARD T. SCOTT 
Clerk to the Justices 
16, Silverwell Street 
Bolton 
N ETROPOLITAN BOROUGH OF 
ISLINGTON 


Appointment of Assistant Solicitor 


APPLICATIONS are invited from duly 
qualified solicitors for the permanent appoint- 
ment of Assistant Solicitor in the Town 
Clerk's Office at a commencing salary of £735 
per annum rising by annual increments of 
£25 to £810 per annum in grade A.P.T. VIII of 
the National Jomt Council's scales of salary 
plus London “ Weighting ” of £20 or £30 per 
annum according to 
Applicants should have experience of 
conveyancing and advocacy Previous local 
government experience will be an advantage 
The pos n will be subject to the National 
Jomt Council Scheme of Conditions of 
Service and to the provisions of the Local 
Government Superannuation Act, 1937, and 
the successful applicant will be required to 
pass a medical examination 
Applications, stating age, particulars of 
present and previous appomtments, qualifica- 
tions and general experience, accompanied 
by the names of two referees, must be delivered 
to the undersigned by not later than August 
31, 1951 
Canvassing, cither directly or indirectly, 
will disqualify and candidates are requested to 
State whether to their knowledge, they are 
related to any member or senior officer of the 
Council 
The Council are unable to provide housing 
accommodation for the successful applicant 
H. DIXON CLARK, 
Town Clerk 


ige 


Town Hall 
Upper Street, 
N.1 


co NTY OF BUCKINGHAM 
Appointment of Whole-time Male Probation 
Officer 
THE Buckinghamshire Probation Committee 
imvite applications for the appomtment of a 
male whole-trme Probation Officer to serve 
in the Slough and Burnham Petty Sessional 
Divisions of the Cou 
The appointment and salary will be subject to 
the Probation R 149 and 1950. Applicants 
must be not less than 23 nor more than 40 years 
of age, except in the case of a serving whole- 
time Probation Office The selected candidate 
will be required to pass a medical examination 
Applications, stating present position, 
qualificauions and experience, together with 
the names of at least two referees, should 
reach the undersigned not later than September 
22, 1951 


les 


age 


CROUCH 
Peace for Bucks 


GUY R 
Clerk of the 
County Hall 
Aylesbury 
August 24 


Bucks 
195! 


Amended Advertisement 


Boro GH OF FARNWORTH 
Appointment of Town Clerk 


invited from Solicitors 
with wide experience local government law 
and administration for the appomiment of 
Town Clerk, at a salary of £1,000 per annum 
rising by three increments of £50 each to a 
maximum of £1,150 In the event of a 
determination upholding the salary scales 
contained in the recommendations of the 
Joint Negotiating Committee for Town Clerks 
the recommended scale for Farnworth will be 
substituted 

The cand 
to devote the whole of his | 
and other duties of his 
required, without additional remuneration, to 
carry out all the legal work of the corporation 
and to attend evening meetings of the council, 
committees and sub-committee All fees and 
other emoluments, except persona! fees arising 
from electoral stration or election duties, 
shall be paid by him into the rate fund 

The appointment will be subject to the 
Local Government Superannuation Act, 1937 
and will be terminable by three months’ 
notice in writing by either party. The success- 
ful candidate will be required to pass a medical 
examination satisfactorily, and to continue in 
membership of a recognized Trade Union 

Applications, on forms obtainable from the 
undersigned, must be received together with 
copies of three recent testimonials not later 
than Monday, September 10, 1951 

H. L. SAGAR 

Acting Town Clerk 


APPLICATIONS are 


date will be required 
me to the statutory 


iffice He will be 


successful 


Town Hall 
Farnworth 
Lancs 
August 9, 1951. 


SPEC IALISTS IN 
PRIVATE INVESTIGATION 


T 7 
BURR & WYATT LTD. 

4 Clement's Inn, Strand, London, W.C.2 
HOLBORN 1982 (4 lines) 
REFERENCES TO SOLICITORS 
Paris Office: 6 RUE DE HANOVRE 
Agents in U.s.4. and DUBLIN Established W vear: 














Cr NTY OF ESSEX 


Petty Sessional Division of Beacontree 


Appointment 


APPLICATIONS are invited from competent 
shorthand-typists for the appointment of a 
male Court Assistant on the staff of the Clerk 
to the Justices at a salary in accordance with 
the Clerical Division of the National Joint 
Council's Scale. The commencing salary will 
be £445 rising by annual increments of £15 to 
£490 plus London Weighting Allowance (£20 
age 21 to 25 years and £30 age 26 years and 
over). The appointment will be superannuable 
and subject to a medical examination 

Applications, stating age and experience, and 
the names of three persons to whom reference 
may be made, must reach the undersigned not 
later than September |, 1951 


H. G. BARROW 
Clerk to the 


of Court Assistant 


Justices 
The Court House, 
Great Eastern Road, 
Stratford, E.15 





OUNTY BOROUGH OF NEWPORT 
(Population 107,000) 


ASSISTANT SOLICITOR required. Salary 
A.P.T. Va (£600 «£20 to £660) rising after 
two years’ legal experience from date of 
admission to A.P.T. VII (£685 » £25 to £760) 
The post is permanent and superannuable 
and is determinable by one month's written 
notice on either side. Experience in advocacy 
is desirable. Terms and conditions are as laid 
down by the NJ.C. for Local Authorities’ 
Administrative, Professional, Technical and 
Clerical Services The candidate 
will be required to pass a medical examination 

Applications, stating age, qualifications, exper- 
ience, and whether related to any member or 
senior officer of the council! should reach me 
by September, 1, 1951 

Canvassing will disqualify 


IG 


successful 


ILES, 
Town Clerk 
Civic Centre 

Newport, Mon 
August I1, 1951 





c™ OF LIVERPOOL 
lown Clerk's Department 


APPLICATIONS are invited for the following 
appointments, viz 
Assistant Prosecuting Solicitor ; Salary 
£1,250 » £50—41,500 per annum 
2. Assistant Solicitor, Grade A.P.T. X: 
(£870--£1,000) 
3. Assistant Solicitor, Grade Vill; 
(£735—£810) 2 
Application forms, returnable by September 
5, 1951, together with details of duties and 
conditions of the appoimtments, may be 
obtained from the undersigned 
The appointments are superannuable and 
subject to the Standing Orders of the City 
Council 
Canvassing disqualifies 


THOMAS ALKER, 
Town Clerk 


A.P.T 


Municipal Buildings 
Liverpool, 2 


August, 1951. (2679). 
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C' MONTY BOROUGH OF DARLINGTON 


Senior Assistant Solicitor 


APPLICATIONS 





The National Association of Discharged 
Prisoners’ Aid Societies (Incorporated) 


Patron : H.M. The King 


FUNDS AND LEGACIES URGENTLY 
NEEDED 
be right to help one wishing t 


g 0d ofter a Prison sentence 


Registered Office 
St. Leonard's House, 66, Eccleston Square, 


Westminster, S.W.1. Tel. : Victoria 97179 





Ure DISTRICT COUNCIL OF 
FARNBOROLGH 


Assistant Solicitor 


APPLICATIONS 


Dis 


l™ 


| OLD LETTERS (With or eitheut stomps) 
COLLECTIONS wonted for cosh 
lorge ond small quontities. by the 
largest Prowne of Philotel< Auctioneers 
end Deolers. Send te - 
P.A.WILDE 
WESTERM AUCTIONS LTO 
2i- 2} CHARLES ST CARDIFE Prone 6004 


Wanted-stames 





Co NTY OF KENT 
Appointment of Male Probation Officers 


THE &K ( < Prob 





Established 1836 Telephone : Holborn 0273 


GENERAL REVERSIONARY 
AND INVESTMENT CO. 


ASSETS EXCEED £3,000,000 
Reversions and Life Interests Purchased 
Loans Granted thereon 
Apply to the Acrvarr, 59, Caney Stagger, W.C.2 











When replying to advertisers please 
mention the Justice of the Peace 
and Local 


Government Review 








New Supplement Now Ready 


SWIFT’S 
FOOD AND DRUGS 
ADMINISTRATION 


With 195! Supplement 





by STEWART SWIFT, M.B.E 


Author of ” Housing Administration 


and Sen tery Administration 


By the publication of the 1951 Supple- 
ment this useful book now provides 
a full and comprehensive guide to 
every aspect of this vast subject 


Main Work and Supplement 


Supplement alone 
1Ss., postage 4d. extra 





BUTTERWORTH & CO. (Publishers) LTD. 


Bell Yard, Temple Bar, | ondon, W.C.2 








Now Ready 


THE 
LEASEHOLD 
PROPERTY 


(Temporary Provisions) 


ACT, 1951* 


By S. W. MAGNUS, B.A 
Of Gray's Inn, Barrister-at-Law; One of the Authore 
of the Companies Act, 194" 


With Scottish Acts Annotated 
by R. A. BENNETI 
4 ate Edinburgh 
This excellent presentation of the 
new legislation provides a clear and 
comprehensive guide to this impor- 
tant Act 





*Automatically supplied to subscribers 
to Butterworths Annotated Legislation 


Service 


Price 17s. 6d. 
by p . 6d. extro 








Brought Up to Date by Supplement 
LLOYD AND MONTGOMERIE 


RENT CONTROL 


Dennis Lloyd, Ma. ius. 
Of the Inner Temple. Borrister-at-Lew 
Reader in English Law in the University of London 
and 

John Montgomerie, B.A 


f Lincoln's Inn, Barrister-ct-Low 


Now brought up to date by the in- 
clusion of the new Leasehold Pro- 
perty (Temporary Provisions) Act, 
1951, and much new case law 


Main Work and Supplement : 
32s. 6d., postage 10d. extra 
Supplement alone : 
9s. 6d., postage 4d. extra 





BUTTERWORTH & CO. (Publishers) LTD. 


Bell Yard, Temple Bar, London, W.C.2 











BUTTERWORTH & CO. (Publishers) LTD. 


Bell Yard, Temple Bar, London, W.C.2 














